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Abstract. The third partition of Poland, and thus the collapse of the Polish state, spontaneously forced a situation in which the
legal orders of the partitioning states came into force almost immediately on Polish lands. In the lands divided between Prussia,
Russia and Austria, legal acts of the partitioning states came into force with a strong influence of models derived from French
legislation. The Polish lands which came under Austrian rule found themselves in the reality, in which the Austrian legislator
conducted codification works on the new penal code, which resulted in the fact that in 1787 the penal code of Joseph I, called
Josephine, became binding. As early as 1803, a penal code was introduced in Poland, which was under Austrian rule, under the
name of the Book of Laws on Crimes and Serious Police Crimes called Franciscan. In the German annexation there was the Prussian
Landrecht, which was characterized by a current far removed from the European science of law. On the territory of the former Duchy
of Warsaw a Penal Code for the Kingdom of Poland was introduced. In Russia in 1903, the Tagantsev’s Code came into force, which
in its systematics divided crimes according to their gravity into crimes and misdemeanours and clearly separated minor offences. The
characteristics of criminal legislation until 1918 made it possible to show the enormity of the work of the Codification Commission,
the aim of which, after Poland regained independence, was to create a uniform and coherent Polish legal system, not only in terms
of social life standards, but also in the area of the catalogue of its areas.
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Introduction

Year 2018 is the 100" anniversary of Poland’s regaining independence. It is cer-
tainly a time of contemplation, deliberations and reflection on national history.

By analyzing the fate of the Polish nation, we know that the November date,
officially adopted in the era of the Second Polish Republic as the ‘Independence
Day’ only partially closed the process of Poland’s regaining independence.

The collapse of the Polish state in 1795 spontaneously forced a situation in which
the legal orders of the partitioning states became binding on Polish lands almost
immediately. In the lands divided between Prussia, Russia and Austria, legal acts
of the partitioning states came into force with a strong influence of models derived
from French legislation.

Criminal legislation in Austrian,
German and Russian partition

The Polish lands which found themselves under Austrian rule, in fact, found
themselves in reality when codification work on the new Penal Code was under
way in Austria. In 1787 the Criminal Code of Joseph Il called Josephine came into
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force. The literature on the subject indicates that it was a code with a broad scope
of application, opening a new era in terms of the development of criminal law. Inter-
estingly, already at that time the Criminal Code of Emperor Joseph Il concerned only
substantive criminal law, because the criminal procedure was codified in a separate
legal act'.

Jospephine in its assumptions led to the division of crimes, one can nowadays
say in terms of gravity®. The abovementioned code distinguished between criminal
offences — referred to as serious crimes, and political offences — which defined
prohibited acts of lower gravity. A landmark moment in the shaping of the described
code was an attempt to define the notion of a crime as an act® and to define the
framework of the principle of legalism, which was later called the crown principle
of criminal law: nullum crimen sine lege.

The mentioned Criminal Code in section 1 indicated: an offence is an act which
is considered an offence in this code*. Nowadays, we would say that a definition
of an offence can be derived from the aforementioned content of section 1 of Josp-
ehine. Another important issue of the aforementioned code was the establishment
of a system of penalties. According to the statutory provision, the court could
apply only these types of penalties that were provided for in the code for the given
offence, regardless of the social condition of the perpetrator — which at that time
was a rather innovative measure®. The system of penalties in the code was based
on the function of penalty as a factor giving the offender the opportunity to return
to the path of principles and social coexistence. Therefore, the Austrian Criminal
Code abolished the death penalty and applied prison sentences instead. These
sentences were divided according to their duration, i.e.: temporary, long and very
long — which could last up to 100 years, as well as according to the severity of the
discomfort to the perpetrator — into mild, severe and the most severe. Interestingly,
the ailment of these penalties consisted, for example, in chaining the perpetrator
of the crime in a dungeon with an iron rim, flogging or fasting on bread and water.®

In connection with the incorporation of the territory of the Polish state into Aus-
tria, seized as a result of the Third Partition of Poland, it was necessary to introduce
a common legal order for the whole area. This was first done by the West Galician
penal law act (Strafgesetzbuch fur Westgalizien), the aim of which was to strengthen
penal repressions in new areas against revolutionary movements and which was
to temporarily replace the Polish law in force.”

In order to unify the legal system, in 1803 a penal code called the Franciscan was
introduced on Polish lands which were under the Austrian rule and was named the
Book of Laws for Crimes and Serious Police Crimes. The name of the code came from
Francis Il. The act was subject to numerous modifications. The final version of the
code was reached in 1852 and remained in force in Austria, which is interesting, until
1974! It is worth mentioning that it was in the Franciscan (according to the division
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in the French Code), that the offences were divided into crimes, misdemeanours
and minor offences®. Another important issue in the code was the division into two
books. The first concerned crimes, the second heavy police crimes. Each book in its
systematics was divided into a general and a special part and contained procedural
provisions. The above mentioned Criminal Code provided for criminal liability for
committing a prohibited act after the age of ten, and in the catalogue of penal-
ties distinguished: the death penalty, life imprisonment and imprisonment. The
death penalty was provided for the crime of murder, violent damage to someone
else’s property and malicious acts and omissions if, as a result of such acts or omis-
sions, a person lost his or her life, as well as for arson. Imprisonment could last from
6 months to 20 years.? The punishment for a minor offence was detention, fine,
forfeiture of goods and objects, flogging or expulsion from the country or place
of residence. In the special part, the legislator protected the interests of the state,
the emperor and members of the dynasty. Interestingly, the code in the area of the
former Austrian partition functioned thanks to its evolutionary and abstract charac-
ter, which allowed for the adaptation of legal norms to various changes in the field
of criminal policy.”

In the German partition the Prussian Landrecht was in force and it was character-
ized by a current far removed from European science. Katarzyna Séjka-Zielinska
wrote in her monograph on the codification of Prussian law: ‘ (...) it was charac-
terised by casuistry, the lack of strict distinguishing of legal norms from moral
guidelines (...)™. In terms of content, it had typical features ’ (....) resulting from
a peculiar combination of absolutist concepts of the police state with elements
of enlightenment ideology. (...)""2. Curiously, the Prussian Landrecht, on the one
hand, adopted the principle of nullum crimen sine lege from the European law
and, on the other hand, allowed in its dispositions to apply towards recidivists,
vagrants and beggars security measures allowing them to be locked in workhouses
for an unlimited period of time after serving their sentences.” Another curiosity
was maintaining the right to so-called domestic punishment, i.e. the right of the
father as the head of the family to apply penalties to his family members. It is worth
mentioning here the then existing legal norms concerning crimes against hon-
our, namely: only persons from privileged groups could have legal protection
in terms of dignity and honour, while such protection did not apply to peasants,
for example.'* The instructions from the Landrecht were in force until 1851. After
that date a new penal code based on the principles of the French code of 1810
entered the Prussian legal order. As its foundation it adopted the principle of nullum
crimen, nulla poena sine lege. In its systematics, it divided the offences into crimes,
misdemeanours and minor offences. For the committed crimes the penalty was
death, severe imprisonment or imprisonment for more than 5 years. The committed
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misdemeanours were punishable by imprisonment in a fortress for up to 5 years,
a penalty of imprisonment of more than 6 weeks or a fine of more than 50 thal-
ers, while for the exhaustion of the statutory features of the minor offences was
provided for imprisonment of up to 6 weeks or a fine of up to 50 thalers.” The
code also provided for circumstances excluding criminal liability, such as: insanity,
juvenile delinquency, statute of limitations. Apart from penalties, the Prussian Code
also provided for penal measures such as: loss or limitation of parental rights, police
supervision, public pronouncement of a sentence, confiscation of property.

This code became the foundation for the penal code of the North German
Union, which in 1871 was transformed into the penal code of the German Reich
and applied to the entire territory of the Second German Reich. The new code in its
instructions lowered the penalty of imprisonment to 15 years and introduced the
possibility of early release from serving the sentence. The condition for the perpe-
trator to use the following statutory benefit was to apply for early release not earlier
than after serving 3 of the sentence with good behaviour. There were also limited
cases in which it was possible to sentence to the death — only in relation to the
murder or attempted murder committed by the perpetrator, but towards the ruling
person. The criminal liability of persons under twelve years of age was excluded.
On the other hand, the juvenile delinquency limit was raised to 17 years of age.!
A characteristic feature of the described legal system was the fact that the legislator
transferred the burden of criminal liability for the, so called, deeds of a political
nature to special acts. Thanks to this procedure some regulations were excluded
from the penal code, for example: ‘against the universally dangerous aspirations
of social democracy’ or the ‘dynamite’ act, which in its instructions introduced the
death penalty for terrorist attacks with the use of dynamite.” It is worth noting,
that the penal code of the German Reich was in force on the territory of the former
Prussian partition until 1903.

The first half of the 19" century brought about significant political changes
in the Polish lands under annexation. As a result of the provisions of the Treaty
of Tilsit on July 7t and 9t 1807, the Duchy of Warsaw was established. Significantly,
on 22" July 1807, the Duchy was given a constitution. The adopted legal and sys-
temic structure of the Duchy led to the division of law into public, covering the
functioning of state institutions and private law covering legal regulations concern-
ing natural and legal persons'®. In the area of criminal law, although the acting and
appointed by Napoleon Ruling Commission maintained the existing provisions
of the Polish law, the Prussian Landrecht of 1794 was introduced in a subsidiary way.
Interestingly, in case of doubts, it was recommended to apply law which was more
lenient for the perpetrator™.

The legislation of the Duchy of Warsaw specifically regulated crimes against the
fiscal interests of the state. Cases related to fraud and smuggling were investigated
by customs and administrative authorities.?® It is worth noting here that in the
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Duchy of Warsaw civil French law was adopted by introducing into the legal order
the Napoleonic Code. It is worth mentioning here that the introduction of French
regulations in the lands of the Duchy of Warsaw led to many organizational dif-
ficulties in the field of, for example, translation, implementation and reorganization
of the judiciary. Despite the collapse of the Duchy of Warsaw and the entire Napole-
onic system in Europe, the Napoleonic Code survived and regulated legal relations
until the 20" century.?

The establishment of the Kingdom of Poland and its constitution in 1815 resulted
in the Kingdom of Poland having its own constitutional order between 1815 and
1831.1n 1817, work on the codification of criminal law began. Work on the Code was
started by the Code Commission, which was called the Legislative Commission and
was chaired by Ksawery Potocki®. In 1818, in the area of the former Duchy of War-
saw, the Penal Code for the Kingdom of Poland was introduced and it was modelled
on the French Code. It was possible to distinguish books which divided crimes
according to the model of the French code: crimes, misdemeanours and police
offences®. The described code contained 588 articles in its instructions. Accord-
ing to Article 4 of the Penal Code, the crimes were punishable by main penalties,
misdemeanours punishable by corrective penalties and minor offences by police
penalties.* Katarzyna Sojka- Zielinska indicates in her monograph on the History
of the Law that: ‘From the point of view of legislative technique, the Penal Code
did not show greater achievements yet, e.g. the general part was not singled out
here, while the language of the Code was a positive testimony to the development
of Polish legal terminology and the sense of national identity of the creators of this
legal monument’?> Example: Article 459 of the Code was worded as follows: ‘Anyone
who, in an unnamed or a signed letter, threatens to commit against a person, property
or other rights, a crime deserving the death penalty or a fortified prison according to the
law, and also demands depositing a certain amount of money in a designated place
or fulfilling other conditions, deserved to be locked in the house of correction from one
to three years™.

Interestingly, the Penal Code adopted a contemporary construction of guilt
pointing to the intentionality and unintentionality of committing a prohibited
act. Intentionality in the Penal Code was understood as bad intent, distinguishing
between bad direct intent, and bad indirect intent. The circumstances cancelling
bad intention (intentionality) included: insanity of the perpetrator, temporary
mental illness, temporary disruption of mental functions and, interestingly, alco-
hol intoxication (without the intention to commit a crime), physical coercion and
a mistake of law?. The catalogue of punishments in the described code was divided
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into: the main punishments which included the death penalty, life imprisonment
in fortified prison, temporary fortified imprisonment from 10 to 20 years and heavy
imprisonment from 3 to 10 years. Corrective penalties included: house of correc-
tion from 8 days to 3 years, public arrest from 8 days to 3 years, financial penalties
and corporal punishment. Police penalties included: fines, police detention, house
arrest and corporal punishment. The death penalty was carried out by behead-
ing or hanging. Significantly, the prison sentence was characterised by shaving
one’s head, fettering, sleeping on bare boards or hay and very modest food every
few days in the form of bread and water.?

In 1847, the Penal Code for the Kingdom of Poland was replaced by a legal act
called the Code of Main and Corrective Penalties. It was not applauded by the pubilic,
but was rather perceived as ‘a new defeat for the country’ because it was a good
means of repression for the tsarist authorities®. The systematics of this code was
based on the division of penalties. In article 19 of the Criminal Law of the Kingdom
of Poland of 1847 we read in the first section: ‘The main penalties are as follows:
| Deprivation of all rights and death penalty. Il Deprivation of rights and exile for
heavy labour, combined in cases marked by law, for persons not excluded from
corporal punishment, with stigmatisation and the penalty of caning by means
of rods from eighty to two hundred times. Il Deprivation of all rights and set-
tlement in Siberia, combined in cases marked by law, for persons not excluded
from corporal punishment, with stigmatisation and penalty of caning by means
of rods from forty to eighty times. IV Deprivation of all rights and deportation
to settle beyond the Caucasus™®. For example, in this code you can find the pro-
totype of extortion by force, placed along with crimes against freedom in Article
1037, which was placed in the ninth chapter entitled: On the dangers, where also
prohibited acts, such as punishable threat and forcing people to act illegally, have
been included. This article reads as follows: ‘A person who threatens to deprive the
other person of their own life, their family members or close relatives, or to set fire
to the house or to any property belonging to them or to members of their family
or close relatives, if it is not proved that he or she did intend to commit this crime
and that he or she prepared to do so, shall be punished in accordance with the
following rules:

for athreatin a signed letter or in another signed or unsigned letter — imprison-
ment in a tower from 3 to 6 months;

— for a threat by word, directly or indirectly or through the intermediary —

detention from 3 weeks to 3 months™'.

The Code of Main and Corrective Penalties was in force until 1876, when the
Russian Penal Code of 1866 was introduced the following year in the Kingdom. ‘ (...)
It was a very extensive casuist code, which adhered to the theory of deterrence and
allowed the use of analogies (...)*2.
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This procedure caused the unification of criminal law, as a result of which the
Kingdom of Poland and Russia since then had a common — Russian penal code.

In the second half of the 19t century, work on a new code in Russia began and
it entered into force in 1903. It was called the Tagantsev’s Code, from the name of its
main creator.

It was a codification which differed from the previous legal status. First of all,
it was a much shorter work, one could say a concise one. There was a previously
unknown concept of separating the general part. The crimes were divided accord-
ing to their gravity into crimes and misdemeanours, and minor offences that were
punishable by detention and a fine were clearly separated®. The described code
contained in its content a definition of an offence as an act prohibited by the
criminal law in force at the time of its perpetration. The code upheld the principle
of nullum crimen nulla poena sine lege, did not allow for analogy and did not allow
for the retroactivity of the act**. The Tagantsev’s Criminal Code introduced sanctions
in the case of a crime committed by the perpetrator, and these were: the death
penalty, penal servitude, i.e. hard labour and exile.** The misdemeanours were
punished with imprisonment for up to 6 years or a fortress. In the special part of the
code, crimes against religion, crimes against property and other property rights
took a special place.

Interestingly, the code introduced innovative institutions at that time, such
as suspension of sentences, waiving sentences and conditional release. It should
be mentioned here that the Russian Penal Code of 1903 was in force on central and
eastern lands of the Second Polish Republic reborn after World War | until 1932.%”

Summary

Polish legislation, as mentioned earlier, was doomed until 1918 to the legal regu-
lations of countries that had our lands in their possession and control. One hundred
and twenty-three years of annexation led to the fact that the Polish legal order lost
its spirit and identity, having no chance for development with evolving progress.
Over the years, the divided Polish lands became saturated with the legal systems
of the partitioning states, which was significantly visible after Poland regained
independence

In 1919, already after Poland regained independence, the established Codifica-
tion Commission was to create a legal system whose aim was to regulate not only
the norms of social life, but also the whole catalogue of social life areas. Despite
intensive work, in the interwar period it was not possible to unify the entire legal
system. It is worth mentioning here that in 1928 the Polish Code of Penal Procedure
was published, in 1932 the Polish Criminal Code and the Civil Procedure Code, and
in 1933 the Code of Commitments.

3 Sojka-Zielinska K, Historia prawa. Warsaw, 2009, p. 287.
3 Korobowicz A, Witkowski W, p. 141.
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Streszczenie. Trzeci rozbidr Polski i tym samym upadek paristwa polskiego wymusit samoistnie sytuacje, w ktdrej na ziemiach
polskich niemal od razu zaczety obowiqzywac porzqdki prawne paristw zaborczych. W podzielonych pomiedzy Prusami, Rosjq
i Austriq ziemiach weszty w Zycie akty prawne paristw zaborczych z silnym wplywem wzorcdw pochodzqcych z ustawodawstwa
francuskiego. Ziemie polskie, ktdre znalazty sie pod panowaniem austriackim znalazly sie w rzeczywistosci, w ktdrej austriacki
ustawodawca prowadzit prace kodyfikacyjne nad nowym kodeksem karnym, co spowodowato, Ze w roku 1787 r. zaczqt
obowigzywac kodeks karny Jézefa Il zwany Josephing. Natomiast juz w roku 1803 wprowadzono na ziemie polskie, bedgce pod
zaborem austriackim, kodeks karny pod nazwq Ksiega ustaw na zbrodnie i ciezkie policyjne przestepstwa zwany Franciscana.
W zaborze niemieckim obowiqzywat Landrecht Pruski, ktdry charakteryzowat sie nurtem daleko odbiegajgcym od europejskiej
nauki prawa. Na obszarze bytego Ksiestwa Warszawskiego wprowadzono w Zycie Kodeks karzqcy dla Krélestwa Polskiego. W Rosji
w 1903 r. wszedt w Zycie kodeks Tagancewa, ktdry w swojej systematyce dokonat podziatu przestepstw ze wzgledu na ciezar
gatunkowy na zbrodnie i wystepki oraz w sposéb wyrazny oddzielit wykroczenia. Charakterystyka ustawodawstwa prawnokarnego
do roku 1918 pozwolita na ukazanie ogromu pracy, jaki miata Komisja Kodyfikacyjna, ktdrej celem po odzyskaniu przez Polske
niepodlegtosci byto stworzenie jednolitego i spdjnego polskiego systemu prawnego, nie tylko w aspekcie norm Zycia spotecznego,
ale takze w obszarze katalogu jego dziedzin.

Pestome. Tpemuti pasden [Monbwiu u 00HoBpeMeHHO NadeHue NOMbCKOZ0 20CyOapcmea npusenu K cumyayuu, 8 komopo
Ha NoMbCKOU meppumopuu noYmu ¢pasy 00A3618aNU 3aKOHHbIE CMAHOAPMbI COYUANbHOU KU3HU 20CYOapCMB, y4acmeyouux
8 pazdene. Ha meppumopuu pasdenenHoli Mexdy lpyccuedl, Poccueli u Ascmpueti cmynunu 8 cuny ropuduyeckue akmal 3mux
20Cy0apcme ¢ CUMbHbIM 8/IUSHUEM CMAHOGPMOB HPAHUY3(Ko20 3aKoHo0amenbcmaa. [lobckas meppumopus nod agcmpud-
CKUM NpasJieHuemM 0ka3anace 8 cumyayuu, 8 Komopoti agcmputickuli 3akoHodamens paboman Hao kodupukayueli H08020
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J207108H020 K0deKca. Imo npugesno k momy, mo 8 1787 200y 8cmynun 8 cusy y20m06Hbili kodekc Hocugha Il (m.H. Xozepura).
Kpome mozo, yxe 6 1803 200y Ha nonbckoli meppumopuu, Haxoouswielica nod ascmputickoli tpucoukyueli 6o 8gedeH y20-
J108HbILT KOOEKC «3aKOH 0 NpecmynyeHusX u MAXKUX NOUYelickux npecmynaierusx», m.H. «Opanyuckara». Ha meppumopuu
Hemeukoli aHHeKcuu, 06A3bl8aWuM 3aKoHom Aenanca «Jlawdpexm lpyccus», komopblii xapakmepu308anca nooxodom,
danexum om esponelickoli HayKu npasa. B Gbigwem Bapuiasckom Kraxecmee 6bin 88eder YeonosHili kodekc i Koponescmea
Tonbckoeo, a & Poccuu 8 1903 200y ecmynun 6 cuny Kodexc Tazanueaa, komopelli pasdenan npecmynsieRus u npocmynku
C y4emom maxecmu coCmasa npecmynieHus, a makxe YemKo 8bI0e/IAN NPABOHApYUIeHUS. Xapakmepucmuka y20/108H020
3akoHodamenscmea do 1918 200a no3sonsem onpedenume macwima6 pabomel Komuccuu no kodugukayuu, yeso komopoii
nocsie 80CCMAHOB/EHUSA He3agucuMocmu [ToMbLU 3aK/KYanacy 8 030aHuu eauHol U coenacosarHol nomsckoll opuduyeckoli
CUCMeMBl, He MOJbKO € MOYKU 3PeHUA COUUATbHBIX CMAHAaPMOB XU3HU, HO U 8 PAMKAX Kamaroea ee o6nacmet.
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